UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

W LLHEM NA BOATENG
Pl aintiff,

V.
Cvil No. 3:00Cv402 (AVQO
APPLE HEALTH CARE, | NC.
and LEDGECREST HEALTH
CARE CENTER
Def endant s.

RULI NG ON THE DEFENDANTS' MOTION TO DI SM SS

This is an action for damages and injunctive relief. It is
brought by WII| hem na Boat eng agai nst her enployers, Apple Health
Care, Inc. (“Apple”) and Ledgecrest Health Care Center
(“Ledgecrest”) pursuant to Title VII of the Gvil R ghts Act of
1964, 42 U.S.C. 8§ 2000e et seq.! as anended by the Cvil Rights
Act of 1991, and common | aw tenets concerni ng negligent
infliction of enotional distress. |In it, Boateng all eges that
Appl e and Ledgecrest discrimnated agai nst her based on her race
and retaliated against her after she filed a conplaint with the
Connecti cut Comm ssion on Human Rights and Opportunities
(“CHRO'). In addition, she alleges that the defendants racially-
charged behavi or forced her to resign, thereby causing her
“consi derabl e enotional and psychol ogi cal pain and suffering,

i ncl udi ng maj or depression and acute stress reaction.”

YTitle 42 of the United States Code, section 2000e-2(a)
states in relevant part: “It shall be an unl awful enpl oynent
practice for an enployer . . . to discrimnate against any
i ndi vi dual because of such individual’s race, color religion, sex
or national origin.” 42 U S.C. 8§ 2000e-2(a).



Appl e and Ledgecrest now nove, pursuant to Rule 12(b)(1) of
the Federal Rules of Civil Procedure, to dismss the Title VII
claimto the extent it is based on Boateng’ s January 2000
constructive discharge, arguing that this court |acks
jurisdiction to adjudicate the claim They al so nove to disnm ss
count two of the conplaint, pursuant to Rule of 12(b)(6) of the
Federal Rules of Cvil Procedure, arguing that Boateng’ s cause of
action for negligent infliction of enotional distress fails to
state a clai mupon which relief can be granted.

The issues presented are: (1) whether this court has
subject matter jurisdiction over Boateng’s claimof constructive
di scharge despite the fact that Boateng did not include this
claimin her CHRO charge; (2) whether this court has subject
matter jurisdiction over Boateng's Title VII claimwth respect
to Appl e where Apple was not nanmed as a respondent in Boateng' s
charge; and (3) whether, because she was never “term nated”,
Boateng can state a cause of action for negligent infliction of
enotional distress.

As set forth in nore detail below, the court concludes that:
(1) because Boateng’s claimfor constructive di scharge was
reasonably related to other clainms included in the charge filed
with the CHRO, the court has subject matter jurisdiction over the
Title VII action based on that event; (2) because there is a

clear identity of interest between Ledgecrest and Apple,



Boateng's failure to nanme Apple as a respondent in her CHRO
charge does not deprive the court of subject matter jurisdiction
over the Title VII action against it; and (3) because neither
Ledgecrest nor Apple “term nated” Boateng, her action for
negligent infliction of enotional distress fails as a matter of
law. Accordingly, the notion to dismss for |ack of subject
matter jurisdiction (docunent no. 22) is DENIED and the notion to
dismss for failure to state a claim(docunent no. 32) is
GRANTED
FACTS

Exam nati on of the conplaint and supporting papers?
di scl oses the follow ng relevant facts:

Begi nning in June 1993, Ledgecrest enpl oyed Boateng, an
African Anerican, as a certified nurse’s aid. Ledgecrest is a
Connecticut conpany with its principle place of business |ocated
at 154 Kensi ngton Road, Kensington, Connecticut. Apple is a
Connecticut corporation with its principle place of business at
21 Waterville Road, Avon, Connecticut. Apple functions as
Ledgecrest’ s “managenent conpany”, and oversees Ledgecrest’s
“accounting, physical plant, |legal, dietary and nursing

[departnments.]” Ledgecrest uses Apple’'s admnistrative forns

2See Antares v. Aircraft, L.P. v. Fed. Republic of N geria,
948 F.2d 90, 96 (2d Cr. 1991) (“On a notion . . . challenging .

subject matter jurisdiction, the court may resol ve di sputed
jurisdictional fact issues by reference to evidence outside the
pleadings . . . .").




when docunenting changes to the status of its enployees. In

addi ti on,

Appl e and Ledgecrest have the sane president and are

represented here by the sanme counsel.

On May 7, 1999, Boateng filed a charge (the “May 1999

charge”) wth the CHRO and the Equal Enpl oynent Qpportunities

Comm ssion (“EEOC’), alleging workplace discrimnation based upon

her race.

In it, she nanmed Ledgecrest as a respondent and

al l eged the foll ow ng:

(1)

(2)

(3)

(4)

(5)

In the Fall of 1998, two of Boateng’s co-workers began
referring to her as a “nigger,” “an idiot” and a
“bitch.”

Later that Fall, on three separate occasions, Boateng’' s
co-workers stapled a picture of a gorilla to her tine
card. In one instance, the picture remai ned on
Boateng's tine card for four days before a supervisor
renmoved it and handed it over to the adm nistration.

After these incidents, Boateng confronted nanagenent
about the pictures, yet they “failed to further
investigate the matter.” After persisting, Boateng was
told by the director of nursing that the director would
talk to the co-workers harassing Boateng if “she had
time.” Eventually, Boateng “went to all |evels of
managenent [yet] no one would listen to [her].”

On March 26, 1999, allegedly as a result of her
continuing conplaints to managenent regarding the

al | eged abusi ve treatnent she was being subjected to,
Boateng received a three day suspension.

On April 14, 1999, acting on her psychiatrist’s
recommendati on, Boateng took a tenporary |eave of
absence from Ledgecrest due to the stress and anxiety
t hat her working environnent allegedly caused her.

On June 13, 1999, Boateng returned to work. On August 5,

1999, however, her psychiatrist again renoved her from Ledgecrest



due to the stress that her working environnent allegedly caused
her. On August 23, 1999, Boateng filed an anended charge with
the CHRO (the *"August 1999 anended charge”). 1In it, she alleged
t hat Ledgecrest had retaliated agai nst her when it changed the
terms and conditions of her enploynent by altering her schedul e
and placing her on three nonths probation.

I n Novenber 1999, shortly after she returned to work, a
nur si ng supervi sor and two co-workers all egedly began harassi ng
Boat eng agai n. Boateng approached her adm nistrators about this
harassi ng conduct and, |ike before, her conplaints fell on deaf
ears. On Decenber 9, 1999, Boateng filed a request for rel ease
of jurisdiction with the CHRO, pursuant to Connecticut GCeneral
Statutes § 46a-101.% That request was granted on Decenber 20,
1999.

In | ate Decenber 1999, Boateng’ s psychiatrist recommended
that she resign from Ledgecrest because “she woul d deconpensate
and the severity of her synptonms would return and increase” each
time she went back to work, due to “[the] persistent hostile
wor k[ i ng] environnent at Ledgecrest.” |In January 2000, Boateng
resigned fromher nurse’s aid position at Ledgecrest. On

February 15, 2000, the EECC i ssued Boateng a right to sue letter

® Connecticut General Statutes, section 46a-101(b) states in

rel evant part: “The conplainant, or his attorney, may request a
rel ease fromthe commssion if his conplaint is still pending
after the expiration of two hundred and ten days fromthe date of
its filing.” Conn. Gen. Stat. 8§ 46(a)-101(b).
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Wi th respect to Ledgecrest. Weks later, on March 1, 2000,
Boat eng comenced this action agai nst Ledgecrest and Appl e.
STANDARD
A notion to dism ss brought pursuant to Rule 12(b) (1) of the
Federal Rules of Civil Procedure nust be granted where a
plaintiff has failed to establish subject matter jurisdiction.

See olden H Il Paqussett Tribe of Indians v. Wicker, 839 F

Supp. 130, 136 (D. Conn. 1993). 1In analyzing a notion to dismss
under this rule, the court nmust accept all well pleaded factual
all egations as true and nust draw all reasonable inferences in

favor of the plaintiff. See Capital Leasing Co. v. F.D.1.C., 999

F.2d 188, 191 (7th Gr. 1993). Al so, where subject matter
jurisdiction is challenged, “the court may resol ve disputed
jurisdictional fact issues by reference to evidence outside the

pl eadi ngs, such as affidavits.” Antares Aircraft, L.P. v.

Federal Republic of Nigeria, 948 F.2d 90, 96 (2d. Cr. 1991).

Appl e and Ledgecrest have al so noved to dism ss count two of
the conplaint, pursuant to Rule 12(b)(6) of the Federal Rules of
Cvil Procedure, maintaining that Boateng has failed to state a
cause of action upon which the court can grant relief. Such a
motion “nmerely . . . assess[es] the legal feasibility of the
conplaint, [it does] not . . . assay the weight of the evidence

whi ch m ght be offered in support thereof.” Ryder Energy

Distrib. Corp. v. Mrrill Lynch Commodities, Inc., 748 F.2d 774,




779 (2d Gr. 1984). \Wen ruling on a notion to dism ss, the
court nust presune that the well-pleaded facts alleged in the
conplaint are true and draw all reasonable inferences fromthose

facts in favor of the plaintiff. See Sykes v. Janes, 13 F.3d

515, 519 (2d Cr. 1993). A court nmay dismss a conplaint at this
stage only where “it appears beyond doubt that the plaintiff can

prove no set of facts in support of [her] claim” Scheuer v.

Rhodes, 416 U. S. 232, 236 (1974). The issue at this juncture is
not whether the plaintiff wll prevail, but whether she should

have the opportunity to prove her claim See Conley v. G bson,

355 U.S. 41, 45 (1957).
DI SCUSSI ON

Title VII: Enploynment Discrimnation - Failure to Exhaust
Adm nistrative Renedies and Fed. R CGv. P. 12(b)(1)

Appl e and Ledgecrest first nove to dismss the Title VII
action to the extent it is based on Boateng’ s allegation of
constructive discharge. They argue that Boateng did not exhaust
her adm nistrative renedi es because she failed to raise this
claimw th the CHRO and the EECC. Because of this, they
mai ntain, the court is without jurisdiction to adjudi cate her
action. Boateng responds that, while she did not include in her
May 1999 charge her claimof constructive discharge stenm ng from
her January 2000 forced resignation, this court does have
jurisdiction because that claimwas “reasonably related” to the

other allegations detailed in her May 1999 charge.



“Adistrict court only has jurisdiction to hear Title VII
clains that either are included in an EEOC charge or are based on
conduct subsequent to the EEOC charge which is ‘reasonably

related’” to that alleged in the EEOCC charge.” Butts v. Gty of

New York Dep't of Hous. Preservation and Dev., 990 F.2d 1397,

1400 (2d Cir. 1993). In Butts, the Second G rcuit identified

several “kinds of situations where clainms not alleged in an EEOC

charge are sufficiently related to the allegations in the charge

that it would be unfair . . . to bar such clains in a civil

action.” 1d. at 1402. One type of “reasonably related” claim

describes a situation “where a plaintiff alleges further

incidents of discrimnation carried out in precisely the sanme

manner alleged in the EECC charge.” 1d. The Butts court

acknow edged that a discrimnatory incident carried out in

preci sely the sane manner could be reasonably rel ated even though

it “mght not fall within the scope of the EEOC i nvestigation

arising fromthe charge, since it mght occur after the

i nvestigation was conpleted . . . .7 [d. at 1403. Under this

subset of reasonably related clains, a plaintiff would not be

ci rcunventing the policy underlying the exhaustion requirenent

because “the EEOCC woul d have had the opportunity to investigate .
the nethod of discrimnation manifested in prior charged

incidents.” |d.



Here, the court concludes that Boateng’s January 2000
constructive discharge claimis reasonably related to the
discrimnation clains detailed in Boateng’s May 1999 charge and
her August 1999 anended charge. Specifically, although the
January 2000 constructive discharge was not included in Boateng s
May 1999 charge or her August 1999 anended charge, it was carried
out in “precisely the same manner” as the discrimnatory events
described in her earlier-filed charges.

Boateng’ s May 1999 charge al l eged that, since Septenber of
1998, Boateng was “harassed and di scrim nated agai nst by

[ Ledgecrest] []enpl oyees, managenent and the adm nistration” and

“wrongfully suspended” based on her race. |In addition, it states
that she “went to all |evels of nanagenent” seeking recourse, but
that “no one would listen to [her].” The May 1999 charge further

alleged that in April 1999, “due to the abuse and harassnent” she
was subjected to and the “stress and anxiety” it caused, Boateng
t ook heed of her psychiatrist’s advice and left work. Junping
forward in time, one of the events that contributed to Boateng’s
constructive discharge in January of 2000 was a confrontation

Wi th a nursing supervisor and two co-workers in Novenmber 1999
during which she all eges that she was harassed and treated

i nproperly based on her race. According to the federal court

conpl ai nt, Boateng brought this incident to the attention of



Ledgecrest admi nistrators who ignored her conplaints as they had
nmont hs earlier.

As the dates disclose, this confrontation, Boateng’' s
subsequent conplaint to managenent, and her ultimte forced
resignation took place after she filed her May 1999 charge and
her August 1999 anended charge. |In Butts, however, the Second
Circuit contenplated just this type of tenporal sequence, noting
that the val ues associated with the exhaustion requirenments would
not be “entirely lost” under such a scenario because, while the
agency woul d not have the opportunity to investigate the exact
discrimnatory incident, it would nonetheless be able to
investigate the “nmethod of discrimnation.” Butts, 990 F.2d at
1403. Here, the method of discrimnation was the abusive and
harassing treatnment by co-workers which would go unrenedi ed by
t he defendants’ managenent. This precise nmethod characterized
Boateng' s pre- and post-May 1999 charge experiences at
Ledgecrest. The only differences between the incidents alleged
in the May 1999 charge and incidents occurring after the filing
of the May 1999 charge are the nanmes of the co-workers who
supposedl y engaged in the discrimnatory conduct. 1In view of
this insignificant distinction, the court concludes that the
al l egations of discrimnation not explicitly raised in the two
charges were carried out in “precisely the sanme manner” as the
i ncidents described in those earlier charges and, therefore, are

“reasonably related.” Accordingly, the court has jurisdiction to
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adj udi cate Boateng's Title VII action in its entirety.

1. Title VII: Enploynment Discrimnation - Failure to Exhaust
Adm ni strative Renedies with Respect to Apple and Fed. R
Gv. P 12(b)(1)

Next, the defendants nove to dismss the Title VII conplaint
W th respect to Apple, arguing that Boateng is barred from nam ng
Appl e as a defendant in this action because she failed to include
t he conpany as a respondent in her May 1999 charge and August
1999 anended charge. Specifically, they argue that Apple did not
have notice of Boateng's clains and did not have an opportunity
to participate in the CHRO s voluntary conciliation process.
Boat eng responds that, although she failed to nane Apple, this
om ssion is not fatal to her action against it because Apple and
Ledgecrest function as the “sane enployer.” Notice to
Ledgecrest, her argunent goes, suffices to give notice to Apple.
The defendants do not respond directly to Boateng’'s “sane
enpl oyer” argunent. Instead, they raise the “identity of
interest” exception (which would excuse Boateng’s failure to nane
Appl e as a respondent in the May 1999 charge) and argue that the
exception is not applicable in this case.

“CGenerally, an action under Title VII can proceed only
agai nst those individuals nanmed as respondents in the [ EECC]

conplaint.” Mturo v. Nat'l Gaphics, Inc., 722 F. Supp. 916,

924 (D. Conn. 1989). There is an exception to this general rule,
however, known as the “identity of interest” exception, which

“permts a Title VIl action to proceed agai nst an unnaned party

11



where there is a clear ‘identity of interest’ between the unnaned
party and the party nanmed in the adm nistrative charge.” Johnson
v. Palma, 931 F.2d 203, 209-10 (2d Cr. 1991). This exception
allows an action to proceed “against a party not naned as a
respondent in the EEOCC conplaint if the underlying dual purposes
of the exhaustion requirenent are . . . satisfied.” Mturo v.

Nat' | Graphics, Inc., 722 F. Supp. 916, 924 (D. Conn. 1989).

These dual purposes are: (1) “to provide notice to those all eged
to have conmtted the violations[;]” and (2) “to provide an
opportunity for the parties to conply voluntarily with the
requirenents of Title VII.” [d. at 925.

When assessing the applicability of the identity of interest
exception, courts consider the followng four factors: (1)
“whet her, under the circunstances, the interests of a naned party
are so simlar as the unnanmed party’s that for the purpose of
obt ai ning voluntary conciliation and conpliance it would be
unnecessary to include the unnaned party in the EECC
proceedi ngs[;]” (2) “whether [the unnanmed party’ s] absence from
t he EEOC proceedings resulted in actual prejudice to [its]
interests[;]” (3) “whether the unnamed party has in sonme way
represented to the conplainant that its relationship with the
conplainant is to be through the nanmed party[;]” and (4) “whether
the role of the unnaned party could[,] through reasonable effort
by the conplainant[,] be ascertained at the tine of the filing of

t he EEOCC conplaint.” Johnson v. Palma, 931 F.2d at 209-10.

12



The Court concludes that the “identity of interest”
exception is applicable here, and that Boateng’s failure to nanme
Appl e as a respondent in her May 1999 charge or August 1999
anmended charge is not fatal to her action. Wth respect to the
first factor, Apple and Ledgecrest’s interests here are
sufficiently simlar for the purpose of voluntary conpliance.

The information available to the court indicates that Apple
“manages” Ledgecrest’s accounting, |legal, dietary, and nursing
departnents and, therefore, has supervisory control over
Boateng’s forner departnent. Further, for conciliation purposes,
Appl e and Ledgecrest share the sane president.

Wth respect to the second factor, the court concludes that
Appl e was not prejudiced by its |ack of opportunity to
participate in the EEOC proceedi ngs because no such proceedi ngs
were ever initiated in this case. Before such proceedi ngs could
comence, the CHRO granted Boateng’s request for rel ease of
jurisdiction because her charge had been pending for nore than
210 days.

As to the third factor, it would be reasonable to infer that
Appl e represented to Boateng that its relationship with her was
to be through Ledgecrest. Apple’s corporate nane appeared on
numer ous forns and eval uations dealing wth her enploynment. At
the sanme tine, however, Apple had no direct contact w th Boateng,
whi ch could have | ed her to believe that she was to deal with

Appl e only through Ledgecrest.
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Finally, with respect to the fourth factor, Boateng may have
been able to ascertain Apple as a proper respondent at the tine
she filed her charge. On bal ance, however, the situation
presented here |l eads the court to conclude that there is a clear
“identity of interest” between Ledgecrest, who was naned in the

adm ni strative conplaint, and Apple, who was not. See Johnson v.

Pal ma, 931 F.2d 203, 209-10 (2d Gr. 1991). Accordingly, the
court has jurisdiction to adjudicate Boateng’s Title VIl action

agai nst Appl e.

L1l Negligent Infliction of Enotional D stress and Fed. R
Civ. P. 12 (b)(6)

Appl e and Ledgecrest next ask the court to dism ss count two
of the conplaint, arguing that Boateng’'s clai mof negligent
infliction of enotional distress fails to state a cause of action
upon which relief can be granted. Specifically, Apple and
Ledgecrest argue that this action fails as a matter of |aw
because Boateng was not term nated, but instead resigned from her
position at Ledgecrest. Boateng does not respond to this
ar gunent .

In Parsons v. United Tech. Corp., 243 Conn. 66 (1997), the

Connecticut suprenme court held that “a claimfor negligent
infliction of enotional distress in the enploynment context only
arises when it is based on unreasonabl e conduct of the defendant
in the termnation process.” Parsons, 243 Conn. at 88. “This

District has consistently held that a state-law cl ai m of

14



negligent infliction of enotional distress in enploynent cases

arises only in the context of a termnation.” Abate v. Grcuit-

Wse, Inc., 130 F. Supp. 2d 341, 346 (D. Conn. 2001); see also

Gonez-G 1 v. Univ. of Hartford, 63 F. Supp. 2d 191, 193 (D. Conn.

1999); Caneron v. St. Francis Hosp. & Med. Cr., 56 F. Supp. 2d

235, 240 (D. Conn. 1999); White v. Martin, 23 F. Supp. 2d 203,

208 (D. Conn. 1998), aff’'d, 198 F.3d 235 (2d Gr. 1999).

In Hart v. Knights of Col umbus, No. CVv980417112S, 1999 WL

682046, at *1 (Conn. Super. Aug. 17, 1999) a Connecticut superior
court addressed a situation where a plaintiff’s conplaint
asserted only a claimof constructive discharge. [1d. at *2-3.
The court held that such allegations failed to establish the
necessary element of term nation, thereby precluding the
plaintiff frommaintaining a cause of action for negligent
infliction of enotional distress. 1d. at *4. “Normally, an

enpl oyee who resigns in not regarded as having been di scharged
and [therefore] would have no right of action for [abuse]

[during] such discharge.” Hart v. Knights of Col unbus, No.

Cv980417112S, 1999 W 682046, at *4 (Conn. Super. Aug. 17, 1999).

15



In the instant case, Boateng was never term nated as Parsons
and Hart require. As a matter of |aw, then, Boateng cannot
establish a claimfor negligent infliction of enotional distress.

CONCLUSI ON

For the reasons stated above, the defendants’ notion to
di sm ss count one for |lack of subject matter jurisdiction
(docunment no. 22) is DENIED. The defendants’ notion to dism ss
count two for failure to state a cause of action upon which
relief can be granted (docunment no. 32) is GRANTED

It is so ordered, this _ day of August, 2001, at

Hartford, Connecti cut.

Al fred V. Covello
Chief United States District Judge
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